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Union Pacific Railroad Company ("Union Pacific") opposes John E 

Grother's "PETITION TO ESTABLISH PROCEDURES FOR ARBITRATION 

UNDER NEW YORK DOCK EMPLOYEE PROTECTIVE CONDITIONS " In this 

remarkable Petition, Mr Grothsr asks as an interlocutory appeal for the Surface 

Transportation Board (STB) to address procedural issues in an arbiti-ition 

proceeding on labor protective conditions. At this point in the process, 

Mr. Grother has not even attempted to present the procedural issues to the 

neutrjl/referee member of the arbitration committee. In the Petition, Mr. Grother 

asks the STB to require the parties to abandon the customary process and utilize 

a procedure the STB has specifically determined does not apply to arbitration 

conducted pursuant to labor protective conditions In addition Mr Grother asks 

the STB to require the arbitration hearing to be held in Washington, D C for the 

convenience of his attorney ' Union Parifir, believes that these are both routine 

procedural issues that should be resolved by the arbitration committee Mr 

Grother's Petition is premature becaust; a! this time there is no arbitration 

decision for the STB to review. Union Pacific requests the STB to decline 

involvement in this intp.iocutory appeal and decline jurisdiction at least until these 

matters have been eferred to the arbitration committee for resolution 

BACKGROUND INFORMATION 

Thc Surface Transportation Board approved the merger of Union Pacific 

and Southern Pacific, Finance Docket 32760 in August, 1996, and imposed the 

See Linion Pacific Appendix 1 - Grother's 2/20/2004 petition to fhe STB 



New York Dock labor protective conditions (NYD).^ At the time of the merger, 

John E. Grother (Grother) was a management employee of Southern Pacific not 

represented by i. labor organization, and remains in that capacity with Union 

Pacific (UP) todoy Grother contends he is entitled lo a displacement allowance 

under NYD as the result of an event which took place in May. 1997 Grother 

wrote to the National Mediation Board (NMB) in June, 2003^ and requested the 

"assignment of an Arbitration Committee." ' Eventually, Lynette A Ross was 

appointed as the "neutral/referee member" of the arbitration committee to resolve 

the dispute between Grother and Union Pacific.'' 

I. This Interlocutory Appeal of Procedural 
Disputes is Not Properly Before the STB 

This dispute involving Grother and Union Pacific is simply not ripe for 

involvement by the STB No decision, interlocutory or fins!, has been issued by 

the atbitration committee. In fact, as noted above, Mr. Grother has not even 

attempted to present his procedural issues to the arbitration committee No 

hearing has been held. The Interstate Commerce Commission has previously 

recognized its involvement in a NYD arbitration process prior to a final arbitration 

decision would only serve to impede the process. 

"This accords with our general practice not to enteric in interlocutory 
appeals except in limited circumstances [FN2] Moieover, the 
limited scope of review provided by the lace curtain .':riteiia militates 
against Commission involvement pnor to a final arb tration decision 
except in extraordinary circumstances Our consideration of 
interlocutory appbds from intermediate decisions cf arbitrators 

7 New York Dock Ry. - Control - Brooklyn Eastern Dist.. 360 I C C 60 (1970), affd sub nom NeV' 
YorK Dock Ry v. United States. 609 F 2d 83 (2"" Cir 1979) 

See Union Pacific Appendix 2 - Grother's June 16. 2003 letter fo the NMB 
•* See Union Pacific Appendix 3 - NMB's January 2^:. 2004 letter appointing Lynette A Ross 



would impede the process, and should not be undertaken unless 
clearly justified." 

FN2 reads: "49 CFR 1113 15 provides for interlocutory appeals 
from an administrative Law Judge (ALJ) only if: (a) the ALJ's ruling 
denies or terminates any person's participation: (b) the ruling grants 
a request for the inspection of documents not ordinarily available 
for public inspection; (c) the ruling overrules an objection based on 
privilege, the result of which is to require the presentation of 
testimony or documents; or (d) the ALJ finds that the ruling may 
result in substantial irreparable harm, substantial detnment to the 
public interest, or undue prejudice to a party."^ 

This dispute involving Grother and Union Pacific does not fall within any of 

the limited exceptions above and presents no extraordinary circumstances. 

Procedural disputes such as the ones presented herein are routinely resolved by 

the neutral/referee member These issues simply do not warrant the direct 

involvement of the STB 

11. Mr Grother's Preferred Submission Process 
Has No Application to Arbitration Conducted 
Pursuant to Labor Protective Conditions 

On pages 4 and 5 of his 2/20/2004 petition, Grother asks the STB 

to impose his preferred "three-step" process for filing written submissions. 

Grother urges the record be developed by the three-step 
submission process set forth in the STB's own arbitration rules, 
whereby the complaining parly proceeds first with its written 
statement, and the defendant will proceed next, followed by an 
opportunity for the complainant to reply. 49 CFRR 1108.8."*' 

Grother prefers this three-step process over the customary simultaneous 

exchange of wntten submissions to the arbitration committee prior to the hearing. 

He argues the simultaneous exchange would somehow frustrate effective STB 

See Union Pacific Appendix 4 - Interstate Commerce Commission Decision - Finance Docket 
No 30800 (Sub-No 28) decided Augusf 1 1989 

Grother's 2/20/2004 petition - pp 4-5 



review. Grother argues "The absence of a hearing transcript makes the written 

submissions even more important, in order that a reviewable record may be 

compiled."' He refers to the "considerable expense involved with a transcnpt" 

and argues that the three-step procedure for filing written submissions will 

produce a "reviewable record" while allowing the parties to avoid the cost of a 

transcnpt. Grother's argument reflects the mistaken view that arbitration under 

Article I, Section 11 of the New York Dock conditions is merely a perfunctory step 

on a path toward an ultimate review of the arbitration record by the STB. Given 

the STB's "Lace Curtain" standard for review of arbitration decisions, he is ill 

advised to so cavalierly look past the determinations of the arbitration 

committee." If Grother was really concerned over building a complete written 

record, he would consider the cost of a transcript. 

Further, if Grother was really concerned about building a complete record 

in writing, he would ask for a four-step procedure for filing written submissions 

under which both he and L'P would have the opportunity to file a pre-hearing 

wntten rebuttal Of course that would deprive him of the last word prior to the 

hearing. 

"I Mr Grother Misrepresents His Preferred 
Bnefing Process As Having Application 'o 
Arbitration Under Labor Protective Con< jfions 

On page 6 of his 2/20/2004 petition. Grother attempts to justify the use of 

a three-step process because that is the process used in STB arbitration 

^ Grother's 2/20/2004 petition - p 5 
How the submission process that has been effecfively utilized in hundreds of New York Dock 

arbitrations somehow "would deprive the STB of effective review" is unclear fo Union Pacific 
Grother's 2/20/2004 petition - p 6 



"2. The STB's Arbitration Procedure is Preferable. The three-step 
written procedure is the general rule for STB arbitration 49 CFR 
1108.8."'^ 

The problem with that argument is the arbitration committee to which Ms. Ross 

was appointed as neutral/referee member is arf^itration pursuant to Article I, 

Section 11 of the New York Dock conditions, not STB arbitration The STB 

arbitration procedures set forth in 49 CFR 1108 are "intended for the resolution of 

specific disputes between specific pariics involving the payment of money or 

involving rates or pract'^'ss related to rail transportation or service subject to the 

statutory jurisdiction of the STB "̂ '̂  In footnote 6 on page 6 of his 2/20/2004 

Grother concedes the "STB's arbitration rules do not specifically apply to 

arbitration involving NYD conditions " That is quite an understatement, because 

49 CFR § 1108 2(b) precludes the use of the STB arbitration procedures for 

arbitration pursuant to the New York Dock labor protective conditionp 

"Nor are they available for arbitration that is conducted pursuant to 
labor protective conditions."" 

For the reason set forth above. Union Pacific believes the procedure for 

filing written submissions urged by Grother is not appropriate in a matter 

involving NYD arbitration. If the partisan members of the arbitration committee 

are unable to agree on this procedural matter, the proper forum for its resolution 

is through the assistance of the neutral/referee member of the committee, not the 

STB. 

^ Grother's 2/20/2004 petition - p 6. 
" '49 CFR § 1108 2(b) 

49 CFR § 1108 2(b) 



IV. Location of the Hearing 

There is also the matter of the location of the heanng. Grother lives and 

works in the vicinity of Houston. TX Ms Ross lives in Lawrenceburg, KY and 

Union Pacific's headquarters is in Omaha, NE. The only connection between this 

dispute and Washington, D C is that is where Grother's attorney has his office 

Union Pacific favors a location wh'ch is neutral ground for the partisan members, 

and a location, like Chicago, which can be reached by a single direct airline flight 

from an airport near each of the arbitration committee member's base. Union 

Pacific's position is that the neutral member of the arbitration committee should 

determine the location of the hearing if the partisan members cannot agree. 

Surely, the STB does net want to get involved in routine procedural matters 

ansing under arbitration pursuant to the NYD protective conditions, such as the 

location of the heanng. 

V. There is no requirement in New York Dock 
for a pre-heahng agreement on procedural 
matters between the partisan members. 

There is no requirement in the New York Dock protective conditions for 

the partisan members of an arbitration committee to reach agreement on the 

procedural details prior to the heanng. A careful reading of Article I, Section 11 

ot the NYD conditions (Arbitration of disputes) reveals no obligation for the 

partisan members to reach agreement on anything Nevertheless, in this specific 

case, and based on the desire for a smooth flowing and efficient process, UP's 

The location of NMB and STB offices is of course, irrelevant fo this matter Properly prepared 
parties will have no need for "unpublished material ' in Washington. D C Grother's 2/20/2004 
petifiofi p 8 



member of the arbitration committee, William Loomis, has discussed several 

aspects of the upcoming arbitration with Grother's attorney, Gordon P. 

MacDougall. These discussions have been in the form of telephone 

conversations and facsimile transmissions. Through this process, the partisan 

members have reached an understanding on several issues leaving only two 

issues outstanding. The neutral/referee member, Ms. Ross, has been contacted 

by the pa.iisan members only twice, jointly via telephone, regarding the dates 

she proposed for the heanng and to advise that the partisan members were 

attempting to settle a couple of procedural issues Instead of the seeming 

confusion which a reader of Grother's 2/20/2004 petition might infer, the 

discussions between MacDougall and Loomis thus far have been orderly and 

productive The next step should be a discussion between the three members of 

the arbitration committee, and if fhe outstanding items cannot be settled by 

agreement, that task should fall fo Ms Ross as the neutral member, i e. tie-

breaking member, of the committee. 

VI The New York Dock arbitration process does not 
distinguish between employees represented 
by a labor organization and those who are not. 

Grother obviously places some significance on the fact he is not 

represented by a labor organization and attempts to argue the arbitration process 

under New York Dock is different depending on whether an employees is, or is 

not, covered by a collective bargaining agreement. Union Pacific is unable to 

discern a distinction in the procedures for arbitration under New York Dock on 

this basis because there is none. As referenced on page 3 of Grother's 



2/20/2004 petition, Article IV of the NYD protective conditions provides the 

remedy of arbitration to employees not represented by a labor organization just 

as it does to employees who are represented by a labor organization This 

attempt on the part of Grother to distinguish this case from the usual and 

customary procedures used in other NYD arbitration has already caused 

considerable delay to the resolution of this dispute. Grother's letter to the NMB 

requesting arbitration was sent more than six years after the date of the event 

whicfi he claims entitles him to a displacement allowance.^' More than five 

months elapsed between NMB's August 11, 2003 letter, which furnished a panel 

of seven neutrals, and NMB's letter of January 21, 2004 appointing Ms Ross as 

the neutral/referee member See Union Pacific Appendix 5 for the part Grother's 

contention of ditterent handling for employees not represented by a labor 

agreement played in that delay Now. wo have Grother's 2/20/2004 petition, 

which appears to be yet another action to delay the commencement of 

arbitration 

VII Summary 

Union Pacific requests STB to declare lack of jurisdiction in this matter at 

this time, and remand the procedural issues involving the filing of written 

submissions and the location of the heanng to the already established arbitration 

committee for prompt resolution 

' oee Union Pacific Appendix 2 This is not to imply there was no on-property handling pnor fo 
Grother's letter of June 16. 2003 requesting assignment of an arbitration committee There was 
communication between Grother and various employees of Union Pacific in the period between 
May. 1997 and May. 2003 However, the first statement of claim contending he is a displaced 
employee as a result of the Union Pacific/Southern Pacific merger transaction is Grother's letter 
dated May 12. 2003 to James V Dolan 

9 



Respectfully submitted 

Certificate of Service 

I hereby certify I have served a copy of the foregoing upon parties by first 

class mail postage-prepaid, as follows: 

Gordon P. MacDougall 
Suite 410 
1025 Connecticut Ave NW 
Washington, DC 20036 

John E. Grother 
1718 Rustic Park Drive 
Kingwood, TX 77339 

Lynottt; A Ross 
1220 Fairway Drive 
Lawrenceburg, KY 40342 

Omaha. NE 
March 4, 2004 WILLIAM E. LOOMIS 
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UNION PACIFIC APP'iNDIX _L 
SHEET 1 OF 15 

Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (S.ib-No. 42) 

UNION PACIFIC CORPORATION, liNION PACIFIC RAILROAD COMPMJY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, ̂ SOUTHERN PAflFIC TRANSPORTA
TION COMPANY, ST. LOUIS SOUTHWESTERN ICAILWAY COMPANY, SPSCL 
CORP., ANI) THE DENVER AND RIO GRANDE WESTEPli RAILROAD COMPANY 

( A r b i t r a t i o n Review) 

PETITION E.'̂ .'TAHLISH PROCEDURE.S 
FOR ARBT'IKATICN UNDER NEW YORK DOCK 

.f̂ M'̂ LOYEE PROTECTI VK CONDITIONS 

GORDON P. MacDOUGALL 
1025 Connecticut Ave 
Washington DC 20016 

N.W. 

Dated. Pebr-iary 20, 2004 

- 1 -



UNION PACll K" AI'PFNDIX _X 
SHEET 2 OF 15 

Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 42) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTA
TION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPSCL 
CORP., AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

( A r b i t r a t i o n Review) 

PETITION TO ESTABLISH PROCEDURES 
FOR ARBITRATION UNDER NEW YORK 

DOCK EMPLQYEfc: PI^gTECTAVIi gQNPITXQWS 

Prgliminary Stat;9mgnt 

John E. Grothe" (Grother, or employee), a n c i l l a r y t o review 

of a forthcoming c.rbitrauion award, and i n a i d of the a r b i t r a t i o n 

prescribed by the Surface Tr.ansportation Board (.STB), p e t i t i o n s 

the STB t o e s t a b l i s h c e r t a i n procedures f o r implementing the non-

agreement employee a r b i t r a t i o n p r o v i s i o n s ot the New York Dock 

employee p r o t e c t i v e c o n d i t i o n s , w i t h respect t o the current 

dispute between Grother and h i s employer ( c a r r i e r ) , Union P a c i f i c 

Railroad Company (UP). S p e c i f i c a l l y , employee desires (1) 

t h a t the order of w r i t t e n a r b i t r a t i o n submissions be f i r s t 

employee, then c a r r i e r , f o l l owed by an employee r e p l y , and (2) 



UNION PACIFIC APPENDIX _l 
SHEE 1 3_ OF 

Washington DC be designated the s i t e f o r hearing by the a r b i t r a 

t i o n committee. 

Backarou.id 

Grother was employed by Southern P a c i f i c Transportation 

Company (SPTC) as part of i t s yard force a t Tucson, AZ, at the 

time of the STB's August 1996 approval of Union Pacific/Southern 

P a c i f i c Merger. 1 S.T.B. 233 (Aug. 6, 1996)(UP/SP). wherein the 

STB imposed the so-called New York Dock (NYD)~^ employee pro

t e c t i v e conditions f o r the b e n e f i t of a f f e c t e d SPTC employees. 

UP/SP. I S.T.B. at 452-53. He claims t o have been f i r s t adversely 

a f f e c t e d i n 1997, as a r e s u l t ot problem;; w i t h ttie attempted 

c o n s o l i d a t i o n of switching between the Phoenix Yard and the 

Tucson Yard. 

Grother was not (and is not) represented by a labor organi

z a t i o n . Ht' iiivokt'i; Ai l ic-Je IV of I IK^ NYD <'c)iiiiit ion:;, .i;; a non 

agreement (Mtiployee, 360 I.C.C. 60, 90: 

Employees ot the r a i l r o a d who are not represen
ted by a labor o r g a n i z a t i o n s h a l l be afforded 
s u b s t a n t i a l l y the same l e v e l s of p r o t e c t i o n as 
are afforded tcj members of labor organizations 
under these terms and co n d i t i o n s . 

In the event any dispute or controversy a r i s e s 
between the r a i l r o a d and an employee not rep
resented by a labor o r g a n i z a t i o n w i t h respect 
t o the i n t e r p r e t a t i o n , a p p l i c a t i o n or enforcement 
of any p r o v i s i o n hereof which cannot be s e t t l e d 
by the p a r t i e s w i t h i n 3C days a f t e r the dispute 
arises, e i t h e r p a r t y may r e f e r the dispute t o 
a r b i t r a t i o n . 

1 / New York Dock Ry.-Control-Brooklvn Eastern D i s t . , 360 I.C.C. 60 
(1979) , a f f ' d fiiib nom. New York Dock Ry. v. United Stateis, 609 F.2d 
83 (2nd Cir. 1979) . 

- 3 -



UNION PACIFK APPENDIX _J_ 
SHEEl Ol '\ 

At Grother'.s i n i t i a t i v e , the National Mediatic > Board (NMB), 

on January 21, 2004, designated Lynette A. Ross, as the "neu

t r a l / r e f e r e e member" f o r a r b i t r a t i o n of the Grother/UP dispute 

under m n . (Appendix 1) .^^ The NMB states i t s designation i s 

" m i n i s t e r i a l , " and the NMB's a c t i o n only provides a q u a l i f i e d 

a r b i t r a t o r . . . i n extending comity t o the ICC's dispute r e s o l u t i o n 

process. (Appendix 1, p. 2) . The ne u t r a l / r e f e r e e member has not 

been involved i n discussions among the p a r t i s a n members of the 

a r b i t r a t i o n committee concerning any terms t o govern the a r b i t r a 

t i o n . 

The p a r t i s a n p a r t i e s , while i n agreement i n p r i n c i p l e f o r 

most of the terms t o govern the proposed a r b i t r a t i o n , h a v e 

come to an impasse w i t h respect the extent and presentation of a 

w r i t t e n record, and the place f o r hearing. UP suggei^ts the record 

be deveIo{K.<l J,y a .single, l,ut s imu I taneou:;, w r i t t e n .submission hy 

c a r r i e r and hy employee, which would be s i m i l a r t o the ex parte 

rules i n place .tt the National Railroad Adjust nent Board, con 

ducted at NRAB o f f i c e s i n Chicago, IL. 29 CFR ?01. (Appendix 2 ) . 

UP urges that the a r b i t r a t i o n hearing be conducted i n Chicago, 

XL. To the contrary, Grother urges the record be developed by the 

three-step submission process set f o r t h i n the STB's own a r b i t r a 

t i o n r u l e s , whereby the complaining p a r t y proceeds f i r s t w i t h i t s 

2/ The other two members of the committee are Wi l l i a m E. Loomis (UP) 
fo r the c a r r i e r , and Grother f o r the employee. 

1/ UP does not believe a w r i t t e n a r b i t r a t i o n agreement i s necessary 
p r i o r t o an a r b i t r a t i o n committee hearina. uP apparently i s of the 
view the p a r t i e s can p a r t i c i p a t e simply by appearing at a designated 
time and place. Nevertheless, the p a r t i s a n p a r t i e s have exchanged 
views as t o the appropriate process. 



UNION PACIFIC APPENDIX _i. 
SHEET _5_ OF 15 

w r i t t e n statement, and the defendant w i l l proceed next, followed 

by an opp o r t u n i t y f o r the complainant t o re p l y . 4 9 CFR 1108.8. 

Grother urges that the a r b i t r a t i o n hearing be held i n Washington, 

DC, where the NMB and STB are both located. 

The issues involve the i n t e r p r e t a t i o n , a p p l i c a b i l i t y , and 

enforcement of the MID employee p r o t e c t i v e c o n d i t i o n s f o r the 

involved Grother and UP, and w i l l l i k e l y center upon e l i g i b i l i t y 

of Grother f o r employee p r o t e c t i o n , c a u s a l i t y , asserted laches, 

and the measure of any compensation or other b e n e f i t s . 

ARGUMENT 

I . THE ARBITRATION SHOULD BE DESIGNED TO 
TO DEVELOP A FULI, WRITTEN RECORD FOR 
STB REVIEW AT MINIMt'M EXPENSE TO EMPLOYEE. 

A. UP Would Ftu e t r a t e E f f e c t i v e STB Review. The general 

p r a c t i c e i n NYD a r b i t r a t i o n , p a r t i c u l a r l y where ,in i n d i v i d u a l or 

small number of employees are involved, i:; not l o have a t r a n 

s c r i p t of the o r a l hearing. There i s considerable expense i n 

volved w i t h a t r a n s c r i p t , p a r t i c u l a r l y when e x p e d i t i o n i s re-

.4./ 

quired. The no t r a n s c r i p t procedure i s p r o j e c t e d t o be f o l 

lowed here. The absence of a hearing t r a n s c r i p t make.'; the w r i t t e n 

submissions even more important, i n order t h a t a reviewable 

record may be compiled. 

1/ An a r b i t r a t i o n d e c i s i o n o r d i n a r i l y i s t o be issued w i t h i n 45 days 
a f t e r the hearing i s concluded and the record cloaed. NYD Art I . 
§ 11(c). 

- 5 -



UNION PACIFIC APPI NDIX i 
SHEET 6 OF 15 

The UP proposal f o r the simultaneous exchange of w r i t t e n 

submissions, to be followed by the o r a l hearing, would serve t o 

tr a n s f e r the usual w r i t t e n r e p l y submission and argument, i n t o 

" l i v e " o r a l submissions, without a record of the evidence and 

argument f o r the STB t o review. This would deprive the STB of 

e f f e c t i v e review f o r the resu l t a n t a r b i t r a t i o n award, and perhaps 

necessitate the conduct of a d d i t i o n a l submissions t o the STB t o 

supplement the record at the time of agency review. 

The HXD a r b i t r a t i o n process i s part the STB's decisional 

mechanism, w i t h an award being an "order" of the STB, which if. 

c a r r i e d out m l i e u ot: d i r e c t STB act i o n . American Tr a i n Dis-

pat;ghgrg Afiis'n v. ic£, 54 F.3d 842, 845 46 (D.C. c i r . 1995̂  

InUtn^Vj,(?ria; Pi-Qth. ot Elec. Workers v. i o : , H62 F.2d 3 30, 335-

39 (D.C. C i r . 1988); .Unit£d_Ti:ailfiP_.UllLQn v. N o r f o l k and Westovn 

R. CP.> 822 F.2d 1114, 1120 (D.C. C i r . 1987).-^^ 

2. ' n i t ^ i i m : ^ Al-bitrat.ion Procedure i s Preferable. Ttie 

three-step w r i t t e n procedure i s the general r u l e f o r STB a r b i t r a -

txon. 4 9 CFR 1108.8. 

A- gTB Cgneidgrat^jpn- The STB rej e c t e d simultaneous f i l i n g s 

i n e s t a b l i a h i n g i t s three-step procedure. A r b i t r a t i o n of X>; 

Subject t o Stat. J u r i c . of t,hg gTP 2 S.T.B. 564, 576 (1997) 

5./ The a r b i t r a t i o n process i s a delegation by the STB to the 
a r b i t r a t o r of the STB's a u t h o r i t y t o impler n t employe-^ condi-
^^ons. NQj-folk ̂  W, Ry, C<;>._̂ d New York. C. k St . L. R CQ. Merger. 
5 I.C.C.2d 234, 236 1989). A r b i t r a t i o n i s e s s e n t i a l l y an extension 
of the STB's a c t i o n . Brotherhood of Locomotive Engineers v. ICC, 808 
F.2d 1570, 1579 n.75 (D.C. Cir. 1987). 

6/ The STB's a r b i t r a t i o n rules do not s p e c i f i c a l l y apply t o 
a r b i t r a t i o n i n v o l v i n g NYD conditions. In the same vei n , NRAB a r b i t r 
a t i o n does not extend t o NYD conditions. 

- 6 -
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NYp Causality Procedure. The simultaneous submissions 

urged by UP would be p a r t i c u l a r l y u n f a i r here, where UP challeng

es Grother's claim t o have been affect e d by the transaction--the 

matter of c a u s a l i t y . The u m conditions s p e - i f y t h a t the employee 

should f i r s t i d e n t i f y the transaction and spe c i f y the f a c t s , 

followed by the c a r r i e r ' s evidence. NYD. A r t . I , s 11(e), 360 

I.C.C. at 88: 

In the event of any dispute as t o whether or 
not a p a r t i c u l a r employee was a f f e c t e d by a 
tra n s a c t i o n , i t s h a l l be his o b l i g a t i o n to 
i d e n t i f y the t r a n s a c t i o n and specify the pe r t 
inent f a c t s of that transaction r e l i e d upon. 
I t s h a l l then be the r a i l r o a d ' s burden t o prove 
that f a c t o r s other than a tra n s a c t i o n a f f e c t e d 
the employee. 

Thus, UP's simultaneous submission could not f u l l y cover the 

matter of c a u s a l i t y , but would allow up t o f i r s t present i t s case 

not i n w r i t t e n form i n advance ol the o r a l hearinq, but at the 

hearing i t . - i e l t , w i t h Grother t o respond extemporaneously at the 

hearing. Such t a c t i c s should be discouraged m th. i n t e r e s t of a 

f a i r hearing, and i n develcjping a complete and reviewable record. 

The STB's tiXfi c onditions contemplate answering statements, not 

simultaneous statements. 

NRAB-Single W r i t t e n tfvl^missions. The NRAB procedure f o r 

s i n g l e w r i t t e n submissions i s p a r t i c u l a r l y unsuitable here. The 

NARB i s composed of d i v i s i o n s where c a r r i e r s and unions are 

equally represented, such that c e r t a i n procedures are b u i l t i n t o 

the NRAB s t r u c t u r e and rules f o r c a r r i e r s and unions. 45 U.S.C. 

153. Here, Grother, as an unrepresented employee, does not 

7 -
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possess the f u l l range of representation. The s i n g l e submiss on 

procedure of the NRAB would be inappropriate here. 

D. CQ§t of PrQt;'ee.diJiaa• A r b i t r a t i o n i.<= not inexpensive. For 

a s i n g l e i n d i v i d u a l , the sum may be s i g n i f i c a n t . The three-stage 

w r i t t e n submissions w i l l minimize the u l t i m a t e cost f o r r e s o l v i n g 

the issues. The UP proposal f o r one set of simultaneous submis

sions l i k e l y w i l l r e s u l t m p r o l i x proceedings, and result i n 

a d d i t i o n a l costs. Moreover, because of the novelty of some of the 

a n t i c i p a t e d issues, and the impact of any award upon f u t u r e 

proceedings, i t i s l i k e l y t h a t one or more ot the p a r t i e s w i l l 

seek review of the award by the STB. Here, the compensation claim 

i s f o r approximately $108,000. 

Although the cost of a r b i t r a t i o n and re.sultant t i n a l agency 

a c t i o n may not bo avoided, American T r a i n Dispatchers l^pp'n v. 

ICC, 949 F.;;d 4 ) 1 , 414 (D.C. C i r . 1991), the STB should aim t o 

minimize the expense i n t h i s s i t u a t i o n . 

I I THE HEARING SHOULD BE HELD IN 
WASHINGTON DC, NOT CHICAGO IL. 

The hearing l o c a t i o n should be Washington, DC, where the 

f a c i l i t i e s of the NMB and STB are s i t u a t e d , rather than Chicago, 

I L , where the NRAB has i t s headquarters. The expenses f o r Grother 

would be minimized by a Washington l o c a t i o n . Moreover, access by 

the p a r t i e s , and the a r b i t r a t o r , t o unpublished m a t e r i a l at the 

NMB and STB would be r e a d i l y a v a i l a b l e i n Washington, DC. 

Hearing at Chicago I L would be inappropriate. While UP may 

have access t o f a c i l i t i e s at Chicaio, Grother and h i s counsel do 

8 -
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not. Moreover, the a r b i t r a t i o n involved i n t h i s MXD case involves 

a comity arrangement between NMB and STB. 

I I I . REFERRAL OF THE WRITTEN SUBMISSION 
PROCESS AND HEARING LOCATION TO THE 
ARBITRATOR WOULD BE INAPPROPRIATE. 

The STB should not refer the matter of simultaneous or 

three-part w r i t t e n submissions, or the bearing l o c a t i o n , t o the 

a r b i t r a t o r , as such would not be appropriate.-^' 

The matter ot the w r i t t e n submissions, as indic a t e d above, 

goes t o the record a v a i l a b l e t o the STB on review, p a r t i c u 

l a r l y i n the absence of a hearing t r a n s c r i p t ; and a multi-staged 

submission process i s a c t u a l l y required by STB f o r MUQ A r t . i , 

§ll(e). Thus, i t i u t o i the STB to determine the procedures f o r 

the submiasicmr.. 

The hearing l o c a t i o n l i k e w i s e i s f o r the STB. The a r b i t r a 

t i o n committee i,; .subject t o the p r o t e c t i v e conditions mandated 

by the STB, :;u.h that t h.' I . t n l i t i e s maintained by in Washi ivjt oi^. 

DC should be a v a i l a b l e t o the p a r t i e e i n an inexpensive manner. 

CONCLUSIQW 

The STB should determine t h a t , i n the absence of agreement, 

the i nvolved HXD a r b i t r a t i o n should be conducted by the three-

stage w r i t t e n submission process, w i t h hearing at Washington DC. 

Respectfully submitted, 

2/ The a r b i t r a t o r shou.ld, of courge, schedule the hearing date, and 
presumably w i l l do so a f t e r c o n s t ' a t ion w i t h the p a r t i s a n p a r t i e s 
of the a r b i t r a t i o n committee. 

- 9 -
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N.W. 

A t t o t Qr-Qt^hgr 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

p a r t i e s by f i r s t class mail postage-prepaid, as fo l l o w s : 

William E. Loomis, Gen. Dir. 
Employee Relations Planning 
Union P a c i f i c Railroad Company 
1416 Dodge Street-Rm. 3 32 
OMAHA NE 681 '9 

Lynette A. Roes 
1220 Fairway Drive 
Lawrenceburg KY 4 0J42 

Wa8hit:gton DC 
February 20, 2004 

CN. 

GORDON I ' MacDOUC lAtki 
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NATIONAL MEDIATION BOARD 
WASHINGTON, D C 20572 

(202) 692-5000 

January 21, 2004 

Ms. Lynette A. Ross 
1220 Fairway Drive 
Lawrenceburg, KY 40342 

RE: New York Dock Arbitration: John Grother and 
the Union Pacific Railroad Company 

Dear Ms. Ross: 

The National Mediation Board designates you as arbitrator 
("neutral /referee member") for arbitration pursuant to the 
above-captioned New York Dock Protective Conditions. The parl ies to the 
disputes with respect to this appointment are John Grother and the Union 
Pacific Railroad Company. The NMB's action is pursuant to the dispute 
resolution procedures provided by the ICC's New York Dock labor 
protective conditions, 360 ICC 60 (1979) , aff'd. sub nom. New York Dock 

RY, V. Unite<< t̂at̂ s, 609 F.2d 83 (2d cir. 1979). 
New York Dock conditions provide that the arbitrator's salary and 
expenses shall be "borne equally by the parties to the proceeding" and 
that all other expenses shall be paid by the party incurring thern." 
Therefore, it is necessary that you communicate with the parties 
concerning your availability, per diem compensation and other details. 

The arbitrator, not the NMB, is responsible for scheduling and other 
appropriate procedural determinations concerning the arbitration process. 
However, we would appreciate receiving a final copy of the award for our 
files. 

In Oenver & Rio Grande Western Railroaf^ ^9. , 7 NMB 409 (1980) , the 
Board addressed its limited role with respect to requests for arbitral 
appointments under ICC employee protective conditions. As stated in that 
decision: 

This Board has no authority to look 
behind the procedural soundness of any 
such requests. Rather, the Board acts in 
a ministerial capacity on the basis of 
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administrative comity with the 
Interstate Commerce Commission. Any 
adjustments or review of the procedural 
and technical issues you have raised in 
this matter must be heard before a 
forum other than this Agency. 

Consistent with Rio Grande, the NMB's action is purely mmisterial. It does 
not indicate any determination with respect to whether the prerequisites 
for invoking arbitration have been satisfied, or whether other 
circumstances might permit or preclude the ultimate arbitration cf the 
dispute in question. This agency has no authority to adjudicate the 
procedural validity of such requests. Rather, the Board i cts in an 
appropriate ministerial capacity in order to serve the public interest by 
extending comity to the ICC's dispute resolution process. 

The NMB's designation of an arbitrator in this matter has no legal 
consequence to any of the affected parties or potential parties. If any 
individual, carrier or organization determines that it is not appropriate to 
proceed with arbitration, this agency will not act to compel participation in 
the arbitration process. Such procedural issues must be resolved before a 
forum other than the NMB. The Board's action only provides a qualified 
arbitrator if arbitration ultimately is pursued. 

The NMB has no legitimate role in the resolution of any procedural or 
technical questions with regard to this dispute, and should not be a party 
to them. 

A decision by the United States Court of Appeals for the Eighth Circuit 
confirms thc appropriateness of the NMB's approach to this matter. Ozark 
Air Lines. Inc. v. National Mediation Board, et al . . 797 F.2d 557 (8th Cir. 
l S t 6 ) . In that decision, the Court of Appeals recognized that it would be 
contrary to "public policy" to "force it (the NMB] to decide the 
appropriateness of each request for an arbitrator" because such a role 
"would seriously interfere with NMB's neutrality in labor-management 
relations, run counter to Congressional policies in creating NMB, and retard 
its statutory purpose." 797 F.2d at 564. 

The Court also found that "forcing it [ the NMB] to decide whether each 
dispute is arbitrable would significantly undercut its impartiality and 
'impair its ability to constitute a significant force for conciliation.'" Id . The 
Court of Appeals further determined that "no justiciable controversy 
existed" in connection with the NMB's contested appointment of an 
arbitrator though the underlying dispute was not arbitrable. 
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Thls discussion of the NMb's ministerial rolo regarding arbitral 
appointments does not indicate reservations concerning the use of 
arbitration. 

I t is the NMB's experience that arbitration has proven to be an effective 
and efficient dispute resolution process. 

By direction of the NATIONAL MEDIATION BOARD. 

Roland Watkins 
Director, Arbitration Services 

Copies to: 

Mr. John E. Grother 
1718 Rustic Park Drive 
Kingwood, TX 77339 

Gordon P. MacDougall 
Representative for John E. Grother 
Suite 410 
1025 Connecticut Avenue, NW 
Washington, DC 20036 

Mr. W. E. Loomis 
General Director 
Employee Relations Planning 
1416 Dodge Street 
Room 332 
Omaha, NE 68179 
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PART 301—RULES OF PROCEDURE 

See 
301 I <!<-ii'r«l (lutii--, 
301 '.̂  (');«s.sfA n( .llsput.-. 
3013 Otimnlzat lnn 
301 4 . ) u i l 5 < 1 l r t i a n 
301 S K u r r i i o l Kul i in iAKKi i i 
301 6 ( i f - n f - r a l 
.101 7 H c . i i i n K K 
301 I A p t i e a r a n c K i 
301 S Aw^ritn 

AUTHORITV .S 
4 5 l l . s r I M 

SoiiRct. Ciri ulir 
othri Itl IHII niitini 

U : . ( r i i r i i ' l c ' l 

I I >• I III I'M I 

1 3 0 1 . 1 O n r r a l d u t i r ^ . 

( » • U n h a l l l)<! Mil! i t n l y nf . i l l r a r i l i ' i > ; . 
I h P l r o f f i i »>i s. HK'Mil.t and c inplnvf ' i ' . s t o 
ex«Mi «v<' rv ii-A»i,ii»iiU. i - i U u t t o m a l t i -
a n d m a i n t a i n aKr>'i-iiifnl,.s c n i i r i ' i n i i i i ; 
r . i t c s I I I pay . lu l . - s . u id w D i k i i i K <<iiidi 
Mona . a m i l i , dc t l . j . . a l l ( l i ; i |> i i l iv , n h i ^ i l i 
r r a i l K l i u ; out, o l i . i i i . a j i p l K . i l i o i i o l mu tt 
a«r< 'cini ' i i l . ; t o r o l l i n wise m O I . I I T I I , 
a v r i i i l a n v l i i t f i i i i | i l . l o i i ti> • O I I I I I K ' I < r m 
l.ci t h l - o p r i a t i o n of a n y f a i i i f i K i o w i n c 
ou t o f a n V dl.spiitcH be l ween t i n ' > . i n I n 
and t i l l - I ' l i i p l ' i v i - p f i i h ' - i c o f 

(l>» A l l d i s p n t c H l i i ' t w n - n .» i . i i i m m 
< : i i r i i i ' i ! v a n d I t i o i t t i n i n i i p l o y n - K 
s h a l l b r < • i n . ' i l d i ' i i ' d . i t i d i f piiM.-,iti|,. 
<l(l«>d w i l d a l l I ' x i . i d i l Inn i n <-oii 
t i - r m i r i ' l i i ' t w f i - n u p i r . s c n l a t i v c s dcH 
i K n a t i ' d a n i l a i i l l i o i i . f i l so t o r o n f n i i -
ii|M>i I t v i ' l y I iv t i n - l a i iH- r o i i ,«irnM '; 
and l>v t h . ' I ' l n p l o y i ' i s l l i n r . . | i n i . ' i 
nHti-d i n I In- d i s p u t e 

1301.!( (. 'Iniiars u f ilis|>u(<-«. 

(a I T l i p d iHp i i t i ' s l i o t w t ' i - n . i n I ' l i i p l o y i ' i -
o r K l o u p o l n i i p l o y c c s and a i a m n or 
c:«ri l n .s K l o w u i K ou t o l K I I c v a i i i i'.s o i 
ou t of t h r i n i n pi i>l .«t ioi i o i appli< a t i o n 
«d n K i o ' i i D ' i i t s < (IIK r t i i i i u ; l a t c s o l pay 
ru lcR. o i w o i k l n K • o n d i t i o n s i n i l u d i n r 
rnnpn p r i i d i n K ami u n a d j u s t e d on t h i -
da t e of a p p i o v a l o l I l i l y a< I ( . l i i ne Zl 
m t 48 .Stat llH.'i IS u s e I ' . l |»i'2i 
n h a l l l i r i i a i i i l i r d i n t h e usua l m a n n e r 
u p t o a n d i m l u d l n K t h e r h i e f o p e i a t i n K 
o f f p c r o f t h e l a i i i n desi>;nated to hari 
d ip R i i r h i ) i i p u t e » l m t l . i i l i i i K t o rea< l i 
« n a d ) u « t m e n t I n l l i l i n i a n i n ' i t he d in 
pu t t f s m a y he l e f p r i e r l by p e t i t i o n o l 
t h e p a r t i e s o r by e i t h e i p a r l y t o the 
a p p r o p r i a t . d iv i . s lon of t h e A d j u . s t i n o n t 
B o a r d w i t h a f u l l s l a t p n i e n t nf t h e 

l a c l a a n d a l l s u p p o r t u i K d a t a l>«ariiiK 
u p o n t h e d i apu t e s 

( b l No p e t i t i o n Hha l l be r o n s l d e r e d b y 
a n y d i v i s i o n of t h e Hoard unle.ss t h e 
s u b j c i t m a t t e r h . in been h a n d l e d I n ac-
( o r d a n c e w t t h t h e p r o v i s i o n s o f t h e 
H a l l w a y L a b o r A r t , a p p r o v e d J u n e 21 
1914 

1301.1 O r i e a n i z a t i o n . 

T h e N a t i o n a l K a i l r o a d A d j u s t m e n t 
H o a r d wa.s o rKan l / . ed a.i of . July : ) l . 1 9 ; H . 
i n a n - o i d a m e w i t h the p r o v i s i o n s o f 
t h e I t a i l w i i y l , abo r A i t . app roved . l u n r 
'.il 1!>:!1 T h e .>»a|il A d j u s t m e n t U o a t d I H 
< ' imposed o f f o u r D i v i s i o n s , whose pro 
I eedinus s h a l l bi- i n d e p e n d e n t of one 
a n o t h e i T h e K i i s t . .Serond and T h u d 
Div ls lon . s t h e r e o l a re e a r l i r o m p o . s n l o f 
10 member.-i . a n d t h e K o u r t h I n v i . s i o n 
t l i i ' i e o f IM , oii ipo.sed of (> I n e m b e i s 

' t . lOI I . l i i r i n d i e l i o d . 

(a» I t i s l D i i i s i i i n T h e h'ir-it l i i v i r u o n 
w i l l have l u r l s d n t i o n ove i d i s p u t e s m 
v o l v I n K t r a i n and y a r d .servlre e i n p l i ' v 
res I I I r a i r l e r ; i . t h a t is n i K i n e i - i M I l i e 
m e n . hos t l e r s , a n d oul .slde h o i t i n hel|> 
e i s < o n d u c t o i s , t i a i i i i m - n . a n d y a i d 
s e r v l r e e m p l o y e e s 

( b l .Si'i o n i i l l i v m . i i i ' I ' l l . . .Sei (Mill | ) l v i 
s i o n w i l l h r t . e j u r l s d K I l o n o v n dis 
pi i teM i i i v i d v i i i K m a r h m i . ' a s b o i l n 
m i k e f ; b l a i k sml t l ' . ^ i . hheet m e t a l 
w o i k n s e l iM ' t i b a l W(M k e i s . i , t i 
t h e h i l p e i s an<l appien t ice . s of . i | | t h r 
I ' l l e K o i f i n r o a r h r l r a n n . s powei I IMIIMI 
i l l l p l o v e e s and I u l l o.id ' hop I . i I n i | r l :, 

II t T h i n I l l i v i s i i i n The T h i r d H i v i s i o n 
w i l l have JUl i . s d i r l l o n over di.sputes In 
v o l v l i u ; s t a t i o n l o w e r and t e | e | ; i . ' M ' I I 
r m i d o y e e s t r a i n d i s p a t r h e i s i n a i i i t e 
n a m e o | w a y i i i n i ( I n l . i l emp l . i yee ' . 
( l e i K h t h a n d l e i s expres.-, s t a t i o n , and 
• i l d i r e m p l o v e e s s i g n a l m e n . s l eep ing 
i a r l o n d u ' t o i s . s l e e p i n g < a i p o r t e r s , 
a n d m a i d s a m i d i n i i i K c i r e m p l o y e e s 

(d) I ' o i i i l h D i r i s h t n T h e K o u i l h D I v l 
s i o n w i l l have Jur l sd l ( l i o n over d i s 
p u l e s i n v o l v i n i ; e m p l o y e e s o f r a i l l n i s 
d l H ( t l v o r i n d i i f M t i y enga i fed I n t r a n s 
p o r t a t i o n o l paAsenKers or p i o i K - r t y by 
w a t e r , a n d a l l o t h e t e m p l o y e e s of r a r 
i t e r s over w h i c h j u r t s d i r t i o n Is n o t 
K l v e n l o t h e K l i s t .Seiond and T h i r d 
D i v i s i o n s 



UNION PACIFIC APPFNDIX 
SHI-r:T_15 OF 1̂  

APPENDIX 2 
Page 2 o f 2 

§301 5 

I 3 f l l . 5 KoriD o f nubmi f l n ion . 

<a) I 'ai i ies A l l p a r t i e s t o t h e di-spute 
m u s t be s t a t e d In t a r h n u b m l s s i o r i 

<b) .S'faternenI o/ ( lu i rn U n d e r t h e r a p 
t l o n " s ta temen t o f r l a l i n s " t h e f ie t i 
t l o n c r OI p e t i t i o n e r s m u s t < le .ar ly s t a l e 
t h e p a r t i c u l a r q u e s t i o n u p o n w h l o h a n 
award Is den i red 

(Cl .Vl.ifemenf o f /acts I n a j o i n t 
B ta ten ien t of f a c t B . " i f poHHible. b r i e f l y , 
b u t l u l l y set f o r t h the r o n t r o l l i n K f a c t s 
I nvo l ved I n t he even t of I n a b i l i t y t o 
a«ree upon a ' j o i n t s t a t e m e n t of 
la i Us " then each p a r t y s h a l l n h o w sep 
a r a t e l y the f a r t s ILH t h e y respe i l i v e l y 
be l ieve t h e m t o be 

(d) I ' l is i l i i in III employ i ' fs l l n d n the 
c a p t i o n " |H)K i t ion of e m p l o y e e s ' t h e 
e in i i loyees m u s t ( l e a i l y and bt l e f l y se t 
f o r t h a l l l e l e v i i n t . a r g u m e n t a t i v e f a c t s . 
In i - lu i l l i i t t a l l doi u m e n t a r y e v i d e n c e 
f i ubn i l t t ed In e x h i b i t f o r m . I I U O I I I I K t h e 
aK iee inen t m l u l e s i n v o l v e d , i l a n y . 
and a l l d a t a Hub tu l t t ed In sup|H i r t of 
en ip lnyees ' po.s i t io i i m u s t a l l i i m a t i v e l y 
show the same to have been p r e s e n t e d 
In the « a r i i e i and made ii pa r t o l t h e 
p a i l l i i i l a r quef l i o i i i n d i s p u t e 

l e ) I ' l is i l ion Ilf i i t i n i ' i U n d e r t h e r a p 
t l o n "pos i t | (M i o f ( a r r i e r " t h e e a r l i e r 
rnUHl I l e a i l y and b i l e l l y se t l o i t l i a l l 
r e l e v a n t . a i M i i m e t i t a t l v e fa i t s l i i ' l u d 
IliK a l l ( l o r u m n i l a r y e v i d e n c e nub 
i n l t l e d in e x h i b i t f o r m . ( ( i i o l I n K l h e 
• K i e e i u n i t (u l u l e n I n v o l v e d , i f a n y , 
and a l l d a t a s u b i n i t l e d i n ; t u p p o i t of 
( a i l l e i ' H |H i : i l l inn m u s t a l l l r i i i a t i v e l v 
show Ibe t ia i l l r t n l i . ive been p i r K e l l t e d 
l o the en ip loy reH o l d u l y . l u t l i o i l /.r i l 
rep i e.seni a l I ve t he reo f a n d i i i . i de a par t 
of t he p a i t i i u l . i l ( (Uesr io i i i n d i n p u t i ' 

( f ) .SiQini iui i ' \ A l l • o i b i i i i s s i ons inu.sl 
be s inned hy the p a i t i e s s i i l M i i l t t i n K l l i c 
Rame 

(K) ^.1 f i i i i l r suhn i iw i i in I n e v e n t of an 
ex pa r t i - s i ib in l .ss ion I h e Kamc K e n e r a l 
( o i l i i (d s u b m i s s i o n Is l e i i u i r e d T h e |M ' 
t l t l o n e i w i l l serve w r i t t e n n o t l i e u|Kin 
t h e a p p r o p r i a t e D l v i m o n o f t h e A d j u s t 
n i e n t Hoard of i n t e n t i o n t o f i l e an ex 
p a r t e subm iss i on on a ( c i l a l n d a t e i.KJ 
days hence) and at t h e «nme t i m e p ro 
v ide the o t h e r p a r l y w i t h ( o p y o f such 
n o t l i e Kor t h e pu i fKise of I d n n t l f l c a 
t l o n such n o t i c e w i l l s t a t e t h e ( | uns t l on 
I n v o l v e d and (f ive a b r i e f d e s c r i p t i o n o f 
t he d i s p u t e The .Sei r e t a r y o f t h e ap 
p r o p r l a t e D i v i s i o n o f t h e A d j u s t m e n t 
H o a i d w i l l i i n i n o l l a l e l y I h e i e u p o i i ad 

29 CFR Ch III (7-1-03 EdIHon) 

vise t b e o t h e r p a r t y o f t h e r e c e i p t of 
such n o t i c e and re ( iues t t h a t t h e sub 
m i s s i o n o f such o t h e r p a r l y be f i l e d 
w i l h s u c h D i v i s i o n w i t h i n t h e same pe
r i o d o f t i m e 

i 301.6 (;eneral. 

(a) T o conse rve t i m e and cx|)edi t .« 
p roceed ings a l l p a r t i e s w i t h i n t h e sco j ) * 
c f t h e A d j u s t m e n t H o a r d s h o u l d p r e 
pare nubin iHSions In such i n a n n e i t h a t 
the p e ' I t n e n t and r<dal,<'d f a c t s a n d a l l 
s u p f v i r t l i i K d a t a bear InK u p o n the d i s 
pu t . ' w i l l be l u l l y se t f o r t h . thu*> o b v i 
a t i n g t h e need of l e n i f l h y b r i e f s and u n 
n< r e s s a r y o r a l dif.< uss lons 

b l A l l s u b m i s s i o n s s h a l l be ty|>e 
w i l t t e n or m a c h i n e p r e p a r e d , addressed 
t o t h e K e c r e t a r y of t h e a p p r o p r i a t e I I I 
v i s i o n u f t h e A . l j u s t m e n t H o a i d . a n d 
f i f t e e n ( op les t he reo f f i l e d t iy t h e p e t l 
t l o n e r o r p e t i t i o n e r s 

<( ) P a r t i e s t o a d i s p u t e a rc r e q u i r e d 
t o s t a t e In a l l s u b m i s s i o n ; - w h e t h e r o r 
not an o i a l h e a i i n i ; is d e s i i e d 

i 301.7 l leaHit ieai 

(a l O r a l l i ea i i n i fH w i l l be Kran l .«d i f 
H i i u e s t e d by t h e p a r t i e s o r e i t h e r o f 
I h n i i a n d due n o t i c e w i l l be K ive i i t h e 
p a t t i e s of t he t i m e and d a t e of l h e 
bea i l i iK 

( b l 'The p a r t i e s a i e . l i n w e v n . r ha r i ced 
w i t h t h e d u l y and le ' tpnn .s ib l l l t y o l 111 
r l u d l t i K In I he l l n r i K l n a l w i l t l e n sub 
m i s s i o n a l ! k n o w n t e l e v a n t . a i K u m e n 
t a l ive (ai I;, and dm i i m n i t a i y e v i d e n r e 

f . lOI .H Ap f t ea ran i - r a . 

I ' a r tU is m a y lie h e a r d e i t h e r i n per 
son , by l o u n s e l . o r by o t h e r r r p r e s e n t a -
t l v e s . aH t h e y m a y tespe( l i v e l y e l e c t 

1.30l.» A w a r d i i 

A l l a w a r d s of t h e A d j u s t m e n t H o a n l 
sha l l be nl f rned hy ord( ! i o f t h e a p p r o 
p r i a t e D i v i s i o n t h e r e o f a n d s h a l l be a t 
t es ted by the s l K i i a t i i r e of i t s Hcc-
r e t a r y , as I n d i c a t e d t h u s 

NATIONAL IIAII.KOAIi AKIIisTMKNT HOARD. 

Uy Older ol 
A t tes t 

l i lv la l i in 

(Seoretaryl 
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National Mediation Board (NMB) J""^ ' ̂ ' 2^03 
Attn: Mr. Roland Watkins LAW DEPT. 
Washington, D.C. 20572 jy^j ̂  ^^^^ 

Dear Mr. Roland Watkins, REC'D UPRR 

I have been advised that your Office is the contact point for individuals 
applying for NMB Arbitration. Pursuant to the attached excerpt from the 
New York Dock (NYD) Article IV, and oral information from your Office, 
this letter is to request the assignment of an Arbitration Committee. 

In accordance with Article IV, I have provided Union Pacific Railroad 
("UPRR") a thirty (30) day notice (attached in part) to resolve this dispute 
("Dispute"), conceming myself being defined as a Di.splaced Kmployee 
(Non-Agreement person). The issue involves UPRR's failed Merger 
Transaction related yard consolidation experiment to operate ALL the 
switching for Phoenix from Tucson, Arizona in late May 1997, which 
resulted in my demotion and reduction in wages of $1,272 per month and 
other Iringe benefits effective 11 \ m . UPRR has not responded to my 
certified letter dated 5/12/01, attaciied in part, requesting Dispute resolution. 

I am herehy requesting Neulnil selection data, including biographies, f()r 
refenx;s. who would he available (or the states of Arizona, l exas, c:alifornia 
and Washington D.C plea.se I am uncertain i( witnesses arc able to testify; 
but, l ucson Arizona would be an appropriate site for an Arbitration, if ALL 
those employees present in 19<>7 are allowed to testify in person. 

NMB-2 appears to apply to Mediation; so, not prepared. Please advise 
immediately what may additionally be required to activate the entire NMB 
Arbitration priKcss, including any deposits or prc-payments required. I 
would appreciate a retum call to discuss the entire NMB Arbitration Process 
to 281-359-5667 between 1300-1800 C l please (night worker). 

By copy to UPRR, this is Official Notice to UPRR of m> intent to refer said 
Dispute to an Arbitration Committee as no UPRR response lo attached 
certified letter. 

Attachments: Sincerely, 
NYD Conditions 
Certified Itr. to UPRR Grother 
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WEL R£c'n 
NATIONAL MEDIATION BOARD 

WASHINGTON, D C. 20572 """^ Q 2QQ^ 

(202)692 5000 

January 21, 2004 

1̂  
9 

Ms. Lynette A. Ross 
1220 Fairway Drive 
Lawrenceburg, KY 40342 

R E : New York Dock Arbitration: John Grother and 
the Union Pacific Railroad Company 

Dear Ms. Ross: 

The National Mediation Board designates you as arbitrator 
("neutral / referee member") for arbitration pursuant to the 
above-captioned New York Dock Protective Conditions. The parties to the 
disputes with respect to this appointment are John Grother and the Union 
Pacific Railroad Company. The NMB's action is pursuant to the dispute 
resolution procedures provided by the ICC 's New York Dock labor 
protective conditions, 360 I C C 60 (1979) , aff'd. sub nom. New York Dock 
Rv. v. United States. 609 F.2d 83 (2d Cir. 1979). 

New York Dock conditions provide that thc arbitrator's salary and 
expenses shall be "borne equally by the parties to the proceeding" and 
that all other expenses shal l be paid by the party incurring them." 
Therefore, it is necessary that you communicate with the parties 
concerning your availability, per diem compensation and other details. 

The arbitrator, not the NMB, is responsible for scheduling and other 
appropriate procedural determinations concerning the arbitration process. 
However, we would appreciate receiving a final copy of the award for our 
f i ies. 

I n Denver & Rio Grande Western Railroad Co.. 7 NMB 409 (1980) , the 
Board addressed its limited role with respect to requests for arbitral 
appointments under I C C employee protective conditions. As stated in that 
decision: 

This Board has no authority to look 
behind the procedural soundness of any 
such requests . Rather^ the Board acts in 
a ministerial capacity on the basis of 
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administrative comity with the 
Interstate Commerce Commission. Any 
adjustments or review of the procedural 
and technical issues you have raised in 
this matter must be heard before a 
forum other than this Agency. 

Consistent with Rio Grande, the NMB's action is purely ministerial. It does 
not indicate any determination with respect to whether the prerequisites 
for invoking erbitration have been satisfied, or whether other 
circumstances might permit or preclude the ultimate arbitration of the 
dispute in question. This agency has no authority to adjudicate the 
procedural validity of such requests. Rather, the Board acts in at* 
appropriate ministerial capacity in order to serve the pubiic interest by 
extending comity to the ICC's dispute resolution process. 

The NMB's designation of an arbitrator in this matter has no legal 
consequence to any of the affected parties or potential parties. If any 
individual, carrier or organization determines that it is not appropriate to 
proceed with arbitration, this agency will not act to compel participation in 
the arbitration process. Such procedural issues must be resolved before a 
forum other than the NMB. The Board's action only provides a qualified 
arbitrator if arbitration ultimately is pursued. 

The NMB has no legitimate role in the resolution of any procedural or 
technical questions with regard to this dispute, and should not be a party 
to them. 

A decision by the United States Court of Appeals for the Eighth Circuit 
confirms the appropriateness of the NMB's approach to this matter, fixftds 
Air Lines. Inc. v. National Mediation Board, et a\.. 797 F.2d 557 (8th Cir. 
1986). In that decision, the Court of Appeals recognized that it would be 
contrary to "public policy" to "force it [the NMB] to decida the 
appropriateness of each request for an arbitrator" because such a rola 
"would seriously interfere with NMB's neutrality in labor-managemant 
relations, run counter to Congressional policies in creating NMB, and retard 
its statutory purpose." 797 F.2d at 564. 

The Court also found that "forcing it [the NMB] to decide whether each 
dispute is arbitrable would significantly undercut its impartiality and 
'impair its ability to constitute a significant force for conciliation.'" Id. Tha 
Court of Appeals further determined that "no justiciable controversy 
existed" in connection with the NMB's contested appointment of an 
arbitrator though the underlying dispute was not arbitrable. 
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This discussion of the NMB's ministerial role regarding arbitral 
appointments does not indicate reservations concerning the use of 
arbitration. 

I t is the NMB's experience that arbitration has proven to be an effective 
and efficient dispute resolution process. 

By direction of the NATIONAL MEDIATION BOARD. 

Roland Watkins 
Director, Arbitration Services 

Copies to: 

Mr. John E. Grother 
1718 Rustic Park Drive 
Kingwood, TX 77339 

Gordon P. MacDougall 
Representat ive for John F. Grother 
Suite 410 
1025 Connecticut Avenue, NW 
Washington, DC 20036 

Mr. W. E. Loomis 
General Director 
Employee Relations Planning 
1416 Dodge Street 
Room 332 
Omaha , NE 68179 
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Surface Transportation Board (S T B ) 

*1 UNION PACIFIC/MKT MERGER--UTU IMPLEMENT ING AGREEMENT ARBITRATION REVIEW 

Decided August 1. 1989 

INTERSTATE COMMERCE COMMISSION DECISION 
Finance Docket No 30800 (Sub-No. 28) 

By the Commission, Ctiairman Gradison, Vice Chairman Simmons, Commissioners Andre, Lamboley, and 
Phillips 

On April 18, 1980, Union Pacific [FNI] filed a motion requesting the Commission to (1) stay its "notice of 
appeal," filed March 2. 1989, and (2) direct the Arbitration Committee, notwithstanding the pendency of the 
appeal, to resume the arbitration process immediately and to move forward promptly to ariivf! at an implementing 
agreement The United Transportation Union (UTU) replied For the reasons discussed below, we will dismiss 
the appeal and deny the motion 

BACKGROUND 

In Union Pacific Corp et al --Cent MO KS IX Co et a l . 4 I C C 2d 409 (1988), we approved ftie acquisition of 
control, by Union P.icific Corpo' ition (UPC), Union Pacific Railroad Company (UPF^f^), and Missouri Pacific 
Railioad Company (Mf^RM), of tin; Missouri Kansas-Tex.'is Railroad Company (MK I), ttie Oklahoma, Kansas and 
Texas Railroad (;ompany (OKT), and the Galveston, Houston K Henderson Railroad Company (GHH) In doing 
so, we imposed the labor protective conditions set forth in New York Dock Ry - ("ontrol Brooklyn Eastern Dis l , 
360 I C C 60 (19;'9) The decisi^.m is cunently on roviow in l?l f A v ICC, No RR l .i'H (1) C Cir , argued Apr 2H 
1989) 

On June 1, 1988 Union I'.icitu I V M I notice upon represent.itivc:, of the U I U Ih.it it iiitciulcil lully to integrate 
the personnel, facilities, and operations of MKT, tlic OKT, and the GHH into then MPRR counterparts 
Negotiations failed to yield an agreement On November 21, 198(1, UTt) formally rt.'()uested arbitration to 
prescribe the terms of an implementing agreement Proceedings beloie Arbitrators Richard Kastier and Robert 
Peterson were held in December 1988 and .January 1989 

On February 14, 1989, the Arbitration Committee entered ifs f indings and Award (the arbitration decision) The 
arbitrators did not believe that the parties had availed themselves of a fair opportunity to negotiate a standard New 
York Dock implementing agreement The arbitrators found that the reason an implementing agreement was not 
reached on a voluntary, collectively bargained basis was that both Union Pacific and the UTU were polarized on a 
number of issues the arbitrators believed were not proper subjects for a New York Dock implementing agreement 
The arbitrators' intent in issuing fhe F-indings and Award was fo identify those issues that they believed should be 
removed from the bargaining table tjecause they fell outside the scope of their understanding of an ordinary New 
York Dock implementing agreement Arbitration decision, at 17 The arbitrators thus directed the parties to 
negotiate an implementing agreement addressing the remaining issues within 30 days from the date of the 
findings (id . at 18) and authorized the parties, in the event negotiations failed, to petition the arbitrators to impose 
an implementing agreement 

*2 On March 2. 1989, Union Pacific filed with this Commission a protective "notice of appeal" to the arbitration 
decision Union Pacific argued ttiat the arbitrators erred in removing certain issues from ttie bargaining fable 
These issues, in Union Pacific's view were and are proper subjects for a New ' ork Dock implementing 
agreement, and consequently may not be dismissed 'rom the arbitration process Union Pacific acknowledged, 
however, that we might wish to await the outcome of the further negotiations prescribed m the arbitration decision, 

Copr. O Wcsl 2(104 Nt. ' l.inii lo ( )ti,' I S (ioM Works 
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and any subsequent decision by the Arbitration Committee, before establishing procedures for heanng and 
addressing the merits of Union Pacific's appeal 

On March 18, 1989, fhe Arbitration Committee announced that in the light of Union Pacific's protective appeal, it 
would not proceed with an arbitration heanng scheduled (or March 20, 1989 By letter dated .Apnl 13, 1989, it 
stated Its willingness to continue if both parlies withdrew the matter from the Commission, with prejudice, and 
agreed to the pnnciples of the February 14th ruling 

On March 20, 1989, UTU filed a ;)leading styled an "answer" to Union Pacific's notice of appeal and a 
"counterclaim for enforcen:"nt of award " UTI ' argued that the arbitration decision was not ripe for review, since it 
does not constitute an arburated implementing agreement UTU also argued, alternatively, that if the arbitration 
agreement is ripe for review then the Commission should affirm it 

By decision served April 17, 1989, the Director of the Commission's Office of Proceedings issued a decision 
holding m abeyance Union Pacific's notice of appeal The Director noted that subsequent negotiations ordered by 
the arbitrators or any ensuing arbitration might yield results satisfactory fo both parties, thus mooting the issues 
raised in Union Pacific's pleading The decision required the parties to file quarterly reports with this Commission 
so that we may be informed of the status of their ongoing negotiations and any subsequent arbitration 

Following this decision. Union Pacific filed a motion to stay its notice ot appeal Union Pacific is unwilling to 
withdraw its appeal because it does not wish to be precluded from challenging pertinent aspects of the February 
14th findings and award Union f^acific is conc:erned that the arbitrators' refusal to proceed is not only delaying 
the completion of an impleirienting agreement it is also delaying indefinitely the consolidation of the operations of 
UPRR/MPRR and MKT. and ihe realization of the put)lic interest Ijenefits associated with that consolidation 
Therefore. Union Pacific urges us to stay its ap|)eal pending the completion of arbitration, and to enter an order 
directing the Arbitration c:ommitte<' notA/ithstandiiKj the pondtjncy of ttie appeal, to resume tho arbitration process 
immediately and to move forward piomptly lo amve at an implc'inenling agreeme;;! UTU responded to the 
motion, saying that ir the Commission orders arbitration to go forward, it should mak(; it clear that arbitration must 
procped on fhe li.isis of the ret)ru.iry 14th Findings and Aw.trd 

DISClfSSION AND CONCI USIONS 

*3 Union Pacific filed its request f )r review of the arbitrators' I indings and Award under 49 C F R 1117_1, 
invoking our jurisdiction under t;>e -.tandards announced in Chicago and North Westein Tptn Co Abandonment, 
3 I C C 2d 729 (1987) (Lace Curtoin), affd sub nom Internafional Broth of Elec Workers v iCC, 862 F 2d 330 
(P C_Cir 1988) T here, we concluded that we would exercise junsdiction to review decisions issued under the 
arbitration provisions of the laf)or protective conditujns we havt? imposed under 49 U S C 11347 We found that 
our junsdiction resided in the statutory mandate to impose ttiv conditions Id at 733 

Subsequent to I.ace Curtain, we have defined our role in reviewing arbitration decisions on a case-by case basis 
See. e g , Norfolk & W Ry Co and New York, C & St L R Co Merger, 5 I C C 2d 234 (1989) (Nrxfolk) Cases 
to date have involved our review ot a final award of an arbitrator There is nothing in them to suggest that 
preliminary or interim findings by an arbitrator during the arbitration process will be reviewed before the arbitrator 
issues a final decision 

Following our decision in Norfolk, but subsequent to Union Pacific's filing of its petition on March 2, 1989, we 
adopted a rule codifying thnt an appeal of right is permitted to review arbitration decisions, and that the appeal 
must be filed within 20 days of a final arbitration decision See Ex Parte No 55 (Sub No 75). [deadline for 
Requesting Commission Review of Arbitration Decisions, served May 8 , 1 9 M i S A j ed_Refl_ 1984J. May 9, 1989), 
codified at 49 CFR 1115 8 Ttiis accords wilh our general practice not to entertain interlocutory appeals except in 
limited circumstances (FN2) Moreover, the limited scope of review provided by the Lace Curtain criteria militates 
aganst Commission involvement pnor to a final arbitration decision except in extraordinary circumstances Our 
consideration of interlocutory appe.ils from intermediate decisions of arbitrators would impede the process, and 
should not be undertaken unless clearly justified Union Pacific implicitly acknowledged this po'nt m suggesting 
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The arbitrators' February 14th Findings and Award is not a final decision of the arbitration committee The 
arbitrators deliberately did not address the specifics of the items which they believed should be included in an 
implementing agreement Rather, they stated their hope that with the removal of negotiating roadblocks, the 
parties would bargain realistically and m good faith tc reach a valid implementing agreement'consistent with the 
New York Dock conditions This action does not justify interlocutory review of the February 14th decision 
Indeed, it reflected the arbitrators' mediation role 

We are not ignonng the adverse effect of delay on consummation of the UPRR/MPRR-MKT consolidaiion Buf, 
on balance, this concern does not outweigh our interest in the arbitration process being free of our interference 
through interlocutory review 

*4 Accordingly, we will deny Union Pacific's motion and dismiss its pending appeal of the February 14th decision 
witfiout prejudice This action should moot Union Pacific's request that we direct the arbitrators to proceed It 
should also satisfy the arbitrators' legitimate concern about their role vis a- vis this Commission |FN31 

The decision of tfie Directo' of the Office of Proceedings, served April 17, 1989, is vacated We expect that our 
dismissal of the ippeal will remove any obstacle standing in the way of the Arbitration Committee in continuing 
with the negotiai, .ns, ai-d that the arbitrafi::n process will resume promptiv Appeals to the arbitrators' final 
decision (as well as the February 14 decision as relevant) may be filed pursuant to 49 CFR 1115 8 (FN4j 

This decision will not significantly affect either the quality of tho human environmt nt or the conservation of energy 
resources 

It is ordered 

1 Union Pacific's "notice of apoeal " filed March 2, 1989, is dismissed, and its motion, filed April 19, 1989, is 
denied 

2 Ihis decision IS effective on Aurjiist R f W i 

Noreta R McGee 

Secretary 

f N1 "Union Pacific" refers, collectively, to Linion Pacific Railroad Company, Missouri Pacific Railroad Company, 
and Missoi'ri-Kansas-Texas Railroad Company 

FN2 49 CFR 1113 15 piovides for interlocutory appeals from an administrative Law Judge (ALJ) only if (a) the 
ALJ's ruling denies or terminates any person's participation, (b) the ruling grants a request for the inspection of 
documents not ordinanly available for public inspection, (c) the ruling overrules an objection based on privilege, 
the result of which is to require the presentation of testimony or documents, or (d) the ALJ finds that the ruling 
may result in substantial irreparable harm, substantial detriment to the public interest or undue prejudice to a 
party 

FNWhile we do not have specific rules regarding interlocutory appeals from arbitrators, if we were to apply the 
above criteria, the interlocutory appeal in this proceeding would not be justified 

FN3 We do not read the arbitrators Apnl 13th letter as preventing any party from subsequently seeking review of 

Copr. <0 West 2004 No Claim to Orig U S. (iovi Work.s 



.Slip Copy 
(Cite as: 1989 WL 239106 (I.C.C.)) 

UNION PACIFIC APPFNDIX ^ 
SHEl-T - OF A 

their final decision as influenced by the February 14th decision Instead, we read their request that the parties 
adopt the February 14th decision as one that simply allows the process to continue under the fraiTiewor1< and 
limitations of that decision 

FN4 It wculd be inappropriate for us broadly to rule, as UTU requests, that Union Pacific is bound by the February 
14th decision We have made clear that tor the purpose of the arbitration process it is so bound 

1989 WL239106(ICC ) 

END OF DOCUMENT 
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(202) 692-5000 

NATIONAI MEDIATION BOARD 

WASHINGTON. DC. 20572 

August 11, 2003 

Mr. John E. Grother 
1718 Rustic Park Drive 
Kingwood, TX 77339 

Re: New York Dock: Union Pacific (Railroad Company 
And John Grother 

Dear Mr. Grother: 

Reference is made to the exchange of correspondence requesting 
arbitration pursuant to Article IV, of New York Dock labor protective 
conditions involving a dispute between you and the Union Pacific Railroad 
Company. 

In accordance with the request, I am enclosing a panel of seven (7) 
neutrals. Please notify this office as soon as a selection has beon maue for 
our records. 

Sincerely. 

35^ 
Roland Watkins 

Director, Arbitration Services 

Copy to: 

Ms. Marilyn J . Ahart 
Director Protection Management 
Union Pacific Rai l road Company 
1416 Dodge Street 
PNG06 
Omaha, NE 68179 
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W E LOOMIS. GENERAL DIRECTOR 
EMPLOYEE RELATIONS PLANNING 
1416 DOOGE STREET ROOM 312 
OMAHA, N E M 17t 
(403I271S44S 
FAX (402)231 2499 

Mr. Roland Watkins 
National Mediation Board 
Washington, DC 20572 

September 30, 2003 

Dear Mr. Watkins: 

This refers to 3ohn E. Grother's June 16, 2003 letter to you concerning neutral selection 
data in connection with his request for arbitration, in accordance with Article IV of the New 
York Dock labor protection conditions, to resolve a dispute with Union Pacific Railroad. I 
have been assigned to handle this arbitration for Union Pacific. Mr. Grother's August 11, 
2003 letter to you advised he has retained the services of Attorney Gordon P. MacDougall 
for the pending arbitration issue. 

Your letter of August 11, 2003 to John E. Grother, with copy to Marilyn Ahart at Union 
Pacific, enclosed a panel of seven neutrals and requested the parties notify your office 
"...as soon as a selection has been made." This is to advise Ms. Ahart and I have had 
three telephone conversations with Mr. MacDougall for the purpose of selecting a neutrjl 
from your panel by means of alternate strikes. Mr. MacDougall is unwilling to use the 
alternate strike method to ieduce the panel to a single neutral. 

During our telephone conversation today, Mr. MacDougall said he has talked with you on 
this matter. He alleges you said the neutral selection piocess for New York Dock 
arbitration set forth in your April 28, 2000 memorandum is not applicable to cases 
stemming from Article IV of New York Dock, where the individual is not represented by a 
labor organization. Is that correct and, if so, what process is applicable? 

Sincerely, 

W. E. Loomis 

cc: John E. Grother Gordon P. MacDougall 
1718 Rust c Park Drive Suite 410 
Kingwood, 77339 1025 Connecticut Ave. NW 

Washington, DC 20036 
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October 6, 2003 

Mr. W. E. Loomis 
General Director 
Employee Relations Planning 
Union Pacific Railroad Company 
1416 Dodge Street, Room 322 
Omaha, NE 68179 

Dear Mr. Loomis: 

I received your letter concerning a recent conversation with Mr. Gordon 
MacDougall, counsel for John Gother. I did not offer any opinion as to the 
applicability of New York Dock As you and Mr. MacDougall are aware, I 
merely furnished a list pursuant to a request initiated by Mr. Gothtr. With 
this Ivttvf, 1 'tut requesting of you and M'. MacDougall that any further 
inquiry ')n this nuitter must be in writ ing. I will nof respond to any lurther 
phone calls on this matter. 

Sincerely, 

Roland Watkins 
Director, Arbitration Services 

cc: Gordon MacDougall 
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C i O R U O N P . M A O D O U O A I . I . TKIJtl'MOMF 
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WA«fllMe»TOW, I> a i t t f . t t t 

October 6, 2003 

REC'D 
Mr . Roland Watkins pjpj _ -y 
National Mediation Board ' 

Re: NYD Clairoant-John E. Grother 

Dear Mr. Watkins: 

1 ani i n r e c e i p t of a l e t t e r from Mr. W.E. Loomis (UP-Employee 
Relations Plannin«j) , dated September 30, regarding s e l e c t i o n of a 
ne u t r a l i n the e n t i t l e d matter. 1 havo a somewhat d i f f e r e n t v e r s i o n 
of the events to date. 

1. Wc have conducted three telephone discussions, 'J/24, 
9/26, and 9/30, <luring wliich a number of matters were discu;;.sed, such 
as l i k e l y issues, procedures, l o c a t i o n , and possible torms f o r an 
a r b i t r a t i o n agreement. I b e l i e v e these discussions, f o r the most p a r t , 
have been h e l p f u l , liowtjver, during the 9/26 discussion, Mr. Loomis 
r e f e r r e d t o your August 11, 2002 l e t t e r , addressed t o Mr. Grother: 

"1 am enclosing a panel of seven (/) n e u t r a l s . 
Please n o t i f y t h i s o f f i c e as so(jn ar. i .solect
ion has been made l o r our records." 

Mr. lioomis maintained t h a t the a l t e r n a t e s t r i k i n < j process i s mand
atory i n s e l e c t i n g a n e u t r a l , i n accordance w i t h your A p r i l 28, 2000 
memorandum, attached, which he forwarded to me f o l l o w i n g our telephone 
conference. I agreed, at l i i s suggestion, t o i n q u i r e whether t h i s i s 
your understanding of the two sentences quoted above trom your August 
11 l e t t e r t o Mr. G r o t h e r — t h a t s e l e c t i o n means a l t e r n a t e s t r i k i n g . 

2. I advised Mr. Loomis during our b r i e f 9/30 conversation 
t h a t my understanding i s tho A p r i l 28, 2000 memorandum i s mandatory 
only as to the persons addressed, i . e . , r a i l r o a d c a r r i e r s and r a i l labor 
organizations and, as such, a l t e r n a t e s t r i k i n g i s not mandatory here, 
where the controversy does not invo l v e a r a i l labor o r g a n i z a t i o n p a r t y . 

3. Mr. Loomis asserts I am u n w i l l i n g to use the a l t e r n a t e 
s t r i k e method to reduce the panel to a s i n g l e n e u t r a l , but he does not 
mention my other suggestions, apparently i n the b e l i e f the a l t e r n a t e 
s t r i k e scheme i s bi n d i n g . However, i t i s possible the discussions may 
prove more f r u i t f u l i f the A p r i l 2G, 2000 memorandum was not intended, 
and does not apply, to non-labor s i t u a t i o n s . 

Very t r u l y yours, 

- 1 -
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,11 0 Gordon P. MacDougaj 

Atty. for Joh:. E. Grother 

cc: W.E. Loomis 
Union P a c i f i c RR Co. 
1416 Dodge St.-Km. 332 
Omaha, NE 68179 

(By overnight express) 

John E. Grother 
1718 Rustic Park Drive 
Kingwood TX 77 3 39 

- 2 -
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N A T I O N A L M E D I A T I O N B O A R D 

W A S H I N G T O N . D C . 2 0 B 7 2 

MI-MORANIJUM i^^* 
To: RttiIruad Ciurricrs 

Rail Laboi Organi£iiriotu 

Fmm: Roland Watkins C X ' o t a ^ U - ^ O T f e J . ^ 
Director Arbitration Services 

Subject: New York Dock Arbitration - Neutral Selection 

Oate: April 2K, 2(>(M) 

A number of monUi.'V apo, the Nxttnnal MedialitKi Board fBoard) birg.nii i-xpcrimenUnK 
with a new procedure fc»r prcvidiiig ll»c parlies with balanced p.ui«ls in New York Dock cases. 
Sinc« many of you may iK>f have hvcn invulvod with New Yoik Dock ca.se.i reccully. plca.scd he 
advised that tlie foUowmy pioccdurr!. wil! apply govciiuuK the selection of a neutral to rt^olve 
disputes in accordance with the pmvtxiionK nrSeclioiw 4 und 11 of Ihc New Vork Dock 
I'rutectivc C oiulitJoiLS. 

• t Jpon receipt of a request fn.m a party for .1 nrulral, the Board will fumish 
thc parties to the ibKputc with u iLit of approximately thirty (30) qualified 
neutralu r,ach parly will be icqucstod to provide n list of finecn ( \S) 
preferred ncuualii from that lul I hia ialormalioa Is cnnndtatiiil and 
wUJ be used only for tJic purpoiie of tbe selection of • nealral for that 
di<pnt«. 

• ITie lists, ulong with otlicj relevant information, will be considered by Lhj 
Hoard in compiling a panel of seven (7) ncutrak. The Board will Uicn 
prxnnpUy provide tlie partiea with such a panel The partici will use the 
slnke method Jo derive at a neutral and will imnic<liatcly inform thc Board 
of the selection. 

will , ' " ' " T ' ^ ^ T f""^" mutually deciding on a neutral, but 
will apply only when the paities are unable to agree on a neutral. 
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W.E LOOMlS. CENfcRAl OIMECTOR 
rMPLOYEE RELAnONS PLANNING 
141C DOOGE Sn<EET ROOM 132 
OMAHA. NC M i r * 
(402) 27t-«44« 
FAX (402) Z l>-24n 

October 15, 2003 

Mr. Roland Watkins 
National Mediation Board 
Washington, DC 20572 

Dear Mr. Watkins: 

This refers to your letter of August 11, 2003 in connection with John E. Grother's request 
for arbitration, in accordance with Article IV of the New York Dock labor protection 
conditions. Enclosed with your letter was a list of seven (7) qualified neutrals. During 
telephone discussions with Mr. Grother's attorney, Gordon P. MacDougall, Union Pacific has 
attempted to reduce that list to a single neutral by means of the alternate strike method. 
Unfortunately, our efforts in this regard have not been successful. For your records, and 
only for the purpose of this case, had the alternate strike method been utilized. Union 
Pacific's three strikes would have been Bdrt)ara C. Deinhardt, Ira F. Jaffe and Rot>ert M. 
O'Brien. 

Sincerely, 

CC: John E. Grother 
1718 Rustic Park Drive 
Kingwood, TX 77339 

Gordon P. MacDougall 
Suite 410 
1025 Connecticut Ave. NW 
Washington, DC 20036 
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GoMix>N I*. MAr;IJ<n;c»ALi. 
ti-mi* iii,ttitminii:tit AvK. M w 

W A N M I N O T O N . I ) . O tKJ(»J«l 

December n , 2003 

Mr. Roland Watkins 
D i r e c t o r , A r b i t r a t i o n Services 
N a t i o n a l Mediation Board 
Washington DC 20572 

Re: New York Dock: Union P a c i f i c R a i l r o a d Company 
and John E. Orother 

AUKA OOlIK mrd 

itua-o-rim 

REC'D 

JAM - b 2004 
Labor Relafinnc 

Dear Mr. Watkins: 

This i e i n reference t o the June 23, 20*̂ 3 requeet by Mr. John 
E. Grother f o r a r b i t r a t i o n purGuant t o the Ne'*' York Dock employee 
p r o t e c t i v e c o n d i t i o n s , and the various exchange of correspondence 
subsequent t h e r e t o . 

Mr. Grother, during a l l relevant periods, has been a non-
agreement employee; and he Weui not associated w i t h couneel u n t i l 
on or about Auguet 11, 200^, whf^ii tho underoigiied wae engaged. 
Previously, you had furnieh<Ml Mi . CJtcjther, and the car i i e i , w i t h 
the names of i n d i v i d u a l j i f o i coneidetat ion ae the n e u t r a l member 
uf ail a i b i t r a t i o n committee. 

Unfortunately, the c a r r i e r ban i n s i e t e d upon a nyHt <Mn of 
s e l e c t i n g a ueut.ial by an a l t e t n a t t ? n t r i k e meihod, .i{>pai I'lit l y 
r e c e n t l y p i e o c i i b e d or u t i l i z e d i n e i t u a t i o i i B i n v o l v i n g c a i i i c r H 
and laboi o r g a n i z a t i o n s . There have been no meaningful di:?cuBoion« 
nince receipt of the c a r r i e r ' ? : octobei l ' . , , 200] l e t t e i t<> you. 

The a l t e r n a t e s t t i k f method i;; I1<<M!I»M1 pre jud i. • i.»1 l o Mr. 
Grother, p a r t i c u l a r l y i n l i g h t o l contemplated ieeuee p e c u l i a r t o 
t h i s non-agreement employee, which appeal t o include mattere of 
o f f i c i a l v i t t - a - v i s employee, i n c o n t r a s t w i t l i management vis-a 
v i e labor. 

Accordingly, undei the circumstances, t h i s i s t o lequeet that 
you s e l e c t the n e u t r a l member of the a r b i t r a t i o n committee. From 
Mr. Grother's standpoint, you may wish t o consider a person 
he r e t o f o r e e i t h e r named or unnamed, or not on any previous l i s t , 
and e i t h e r w i t h or without l a i I r o a d i n d u s t r y experience, as may be 
a p p r o p r i a t e . 

Mr. Grother's preference f o r l o c a t i o n of an/ hearing by the 
a r b i t r a t i o n committee would be the Washington DC area. 

Very t r u l y youtfi. 

CC: John E. Grother 
W i l l i a m E. Loomis^.^-^ 
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W F LOOMIS. G E N t H A i D IR tCTOR 
EMPI-OyFE REIAT IOKS PLANNING 
1416 DOOGE STREET ROOM 332 
OMAHA. N E U t 7 S 
(402) 271-$44< 
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Mr. Roland Watkins 
National Mediation Board 
Washmgton, DC 20572 

Dear Mr. Watkins: 

January 6, 2004 

This refers to the December 31, 2003 letter fron) uordon P. MacDougall, who Is 
representing John E. Grother in his request for arbitraUon in accordana.' with Article IV of 
the New York Dock labor protective conditions. 

Thus far, the Board's and Union Pacific's handling of this matter ha^ been in strict 
compliance w. Ii your April 2H, 2000 memoiandum which sof^ forth the procedure to be 
followed whc the Board is n?quested to furnish a neutral to resolve New York Dock 
disputes. Th procedure broke down wh(?n Mr. MacDougall was unwilling lo utilize the 
strike method to r('du( (' thc list of seven neutrals furnished witli the Board's letter of 
August 11, 2003 to a single neutral. Without offering any (explanation why, Mr. MactXiugall 
now states. In his December 31, 2003 letter, that the alternate strike nu-tluxl is " 
prejudicial to Mr. drolher...." 

Thc Board will note Union l>acific's letter of ()(lolx'i I',, ;003 roniains its three stnkes, Ihus 
reducing the Ii5it of neutrals to four. Union Pa( ifi( ckK's not object to Mt MacDougall's 
request for thc ^̂ oard to select tfie neutral membci ol the arbitration committee. Ir. fact, 
this appears to be the only option left to move this matter forward. However, Unlorl 
Pacific's position is tin* Board should comply with its own stated proccnjute by makinq that 
selection from among the four rreutrals remaining on ttie list. 

Sincerely, 

W. E. Lo(*fiis 

CC: John E, Grother Gordon P. MacDougall 
1718 Rustic Park Drive Suite 410 
Kingwocxl, TX 77339 1025 Connecticut Ave. NW 

Washington, DC 20036 


